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UNITED STATES DISTRICT COURT:
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,
VS.
McGINN, SMITH & CO., INC., Case No.: 1:10-CV-457
McGINN, SMITH ADVISORS, LLC, (GLS/DRH)

McGINN, SMITH CAPITAL HOLDINGS CORP.,
FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC,
FIRST INDEPENDENT INCOME NOTES, LLC,
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M. McGINN, DAVID L. SMITH,
LYNN A. SMITH, GEOFFREY R. SMITH, Trustee
of the David L. and Lynn A. Smith Irrevocable Trust
U/A 8/04/04, GEOFFREY R. SMITH, LAUREN

T. SMITH, and NANCY McGINN,

Defendants,
LYNN A. SMITH and NANCY MecGINN,
Relief Defendants, and

GEOFFREY R, SMITH, Trustee of the David L.
and Lynn A. Smith Irrevocable Trust U/A 8/04/04,

Intervenor.

NOTICE OF MOTION

PLEASE TAKE NOTICE, that upon the annexed Affidavit of James D. Linnan,
Affidavit of Geoffrey R. Smith, Memorandum of Law, Statement of Material Facts and Notice to
Pro Se Litigant, Nancy McGinn, and Exhibits, and upon all prior pleadings and proceedings

heretofore had herein, a Motion will be made as follows:
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DATE, PLACE AND TIME OF MOTION:

Septembervél, 2014 at 9:00 am.

at the United States Courthouse, Broadway, Albany, New York or as soon thereafter as counsel

can be heard.

TYPE OF MOTION: Movant secks an Order of the Court for a motion for summary

judgment pursuant to Federal Rule of Civil Procedure 56.

Dated: Albany, New York
July 3, 2014

TO:

David Stoelting

Securities and Exchange Commission
Attorney for Plaintiff

3 World Financial Center, Room 400
New York, NY 10281
stoeltingd(@sec.gov

Kevin McGrath

Securities and Exchange Commission
Attorney for Plaintiff

3 World Financial Center, Room 400
New York, NY 10281
megrathk{@sec.gov

James D. Featherstonhaugh, Esq.
Featherstonhaugh, Wiley & Clyne LLP
Attorneys for Defendant/Relief
Defendant, Lynn A. Smith

99 Pine Street, Suite 207

Albany, NY 12207

jdf@fwe-law.com

Respectfully submitted,

Linnan & Fallon, LLP

By /s/James D. Linnan

James D. Linnan (Bar Roll# 102058)
Attorneys for Geoffrey R. Smith,

Trustee of the David L. and Lynn A. Smith
Irrevocable Trust U/A 8/04/04, Geoffiey R.
Smith and Lauren T. Smith

61 Columbia Street

Albany, N.Y. 12210

518-449-5400

jdlinnan(@linnan-fallon.com

www . linnan-fallon.com
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William J. Dreyer

Dreyer Boyajian LLP
Attorneys for David L. Smith
75 Columbia Place

Albany, New York 12207

E. Stewant Jones, Jr.

E. Stewart Jones Law Firm
Attorneys for Timothy M. McGinn
28 Second Street

Troy, New York 12181
esjones(@esjlaw.com

Nancy McGinn
29 Port Huron Drive
Schenectady, NY 12309

nemeginn(@yahoo.com

William Brown, Esq.

Phillips Lytle LLP

Attorneys for Receiver

One Canalside

125 Main Street

Buffalo New York 14203-2887
WBrown@phillipslytle.com
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff;
"L
McGINN, SMITH & CO., INC,, Case No.: 1:10-CV-457
McGINN, SMITH ADVISORS, LLC, (GLS/DRH)

McGINN, SMITH CAPITAL HOLDINGS CORP.,
FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC,
FIRST INDEPENDENT INCOME NOTES, LLC,
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M. McGINN, DAVID L. SMITH,
LYNN A, SMITH, GEOFFREY R. SMITH, Trustee
of the David I.. and Lynn A. Smith Irrevocable Trust
U/A 8/04/04, GEOFFREY R. SMITH, LAUREN

T. SMITH, and NANCY McGINN,

Defendants,
LYNN A. SMITH and NANCY McGINN,
Relief Defendant, and

GEOFFREY R. SMITH, Trustee of the David L.
and Lynn A. Smith Irrevocable Trust U/A 8/04/04,

Intervenor.

AFFIDAVIT OF JAMES D. LINNAN IN SUPPORT OF GEOFFREY R. SMITH,
TRUSTEE OF THE DAVID L. AND LYNN A. SMITH IRREVOCABLE TRUST U/A
8/04/04, GEOFFREY R. SMITH AND LAUREN T. SMITH’S MOTION FOR SUMMARY
JUDGMENT

STATE OF NEW YORK )
§S.:

COUNTY OF ALBANY )

JAMES D. LINNAN, being duly sworn, deposes and says:
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1. That T am an attorney duly admitted to practice before this Court and am the
attorney for Geoffrey R. Smith, Trustee of the David L. and Lynn A. Smith Irrevocable Trust |
U/A 8/04/04, Geoffrey R. Smith, individually and Lauren T. Smith, individually, in the instant
action. |

2. 1 submit this Afﬁdavit in support of my clients’ motion for summary judgment
ﬁursuant to Federal Rules of Civil Procedure 56.

3. This Affidavit is submitted on my personal knowledge, the pleadings, court
records, and when noted, upon information and belief, from information I have received and
believe to be true and accurate.

4, Federal Rules of Civil Procedure Section 56(c), provides that a Court shall render
judgment where the moving party demonstrates that “there is no genuine issue as to any material
fact...” Tl-le central issues in this motion are {(a) whether or not the establishment of the Trust on
August 4, 2004 was a fraudulent transfer and if the distributions from tﬁe Trust during 2010 were
fraudulent transfers and (b) whether the irrevocable spendthrift Trust may be conirolled or
invaded by the SEC,

5. A review of the plaintiff’s Complaint reveals a series of conclusory statements
that are unsupported by fact or even the allegation of fact.

6. The plaintiff contends that the establishment of the Trust in 2004 was a fraudulent
conveyance intended to hide assets from future creditors.

7. _ The allegation is unsubstantiated by any facts alleged in the complaint or in the
record.

8. The Court has already determined that the funds utilized fo establish the Trust

were funds that had absolutely no connection to the alleged misdeeds of David L. Smith. The
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funds were directly attﬂbutable fo an inheritance by Lynn A. Smith from her father in 1969, and
the prudent investment of those funds. Magistrate Homer, in his Decision of July 7, 2010, found
“It is undisputed that the Trust originated from bank stock in the stock account purchased in the
early 1990s well prior to 2003 when the SEC alleges the scheme began here. Dkt No. 86  In
fact, none of the named entities, except MS and Co. existed at that time. Thus, there is no proof
that fraudulently obtained funds were deposited into the stock account prior to the purchase of
the bank stock in the early 1990s.” Dkt. No. 86. .

9. In brief, the assets 11;[ilized to establish ‘the Trust at its inception were “pure assets”
and outside the taint of any alleged fraudulent activities by David L. Smith.

10.  The Court is also reminded that the assets utilized to establish the Trust were
assets inherited by Lynn Smith and held in Lynn Smith’s investment account. David Smith was
never an owner of the assets that were transferred to establish this Trust.

11 At the time that this Trust was established, Lynn Smith, individually, in her own
name, had an investment portfolio with liquid assets valued at over $6,500,000.00. Dkt.No. 34
at4. Lynn Smith had given discretionary authority to David L. Smith, her broker.and husband,
to manage this account, but it is incontrovertible that the asset used to establish this trust is
uniquely traceable to the inheritance by Lynn Smith from her father in 1969.

12.  The allegations in plaintiff’s Complaint, which plainiiff relies upon to plead a
case against Geoffrey R. Smith and Lauren T. Smith, are nothing more than conclusory
supposition by the p‘laintiff. Initially, the plaintiffs claim that Geoffrey R. Smith and Lauren T.
Smith, as béneﬁciaries, should have known that an alleged Annuity Agreement existed creating

annuity rights in David I.. Smith and Lynn A. Smith.



Case 1:10-cv-00457-GLS-CFH Document 704-1 Filed 07/08/14 Page 4 of 7

13.  The plaintiff's allegation that the beneficiaries, Geoffrey R. Smith and Lauren T.
Smith knew, or should have known, of the alleged Annuity Agreement is without a basis‘ in fact.

14,  The instant action that is brought against the Trust and its beneficiaries, Geoffrey
R. Smith and Lauren P. Smith, is pled under Section 276 of the New York Debtor Creditor Law.
That law states: |

“Every conveyance made and every obligation incurred with actual
intent, as distinguished from intent presumed in law, to hinder,
delay, or defraud cither present or future creditors, is fraudulent as
to both present and future creditors.”

15. A fraudulent transfer cannot be established by mere suspicion and must be proven
by facts. It is not sufficient to rely on ambiguous facts that are consistent with their guilt or
innocence. If the facts taken together are consistent with an honest intent, fraud has not been
established as a matter of law. See Memo of Law

16.  There are no facts in the record, or even allegations in the complaint, that the
Smith children, Geoffrey and Lauren, had any knowledge that it was even claimed that their
father was engaged in any alleged wrongdoing until such time as he was indicted.

17. Subsequent to his indictment, and to this day, their father has steadfastly denied
his involvement in any wrongdoing and has maintained his innocence to his children, to the
Courts, and to the world.

18.  Plaintiff’s burden under the NY Debtor Creditor Law is a heavy burden. Plaintiff
must prove by clear and convincing evidence that there was actual intentional fraud. Plaintiff’s
claims that the children should have known is insufficient.

19.  The allegation that the beneficiaries knew that their father, a respected and

successful stockbroker, was the broker of record for the Trust account and was making trust

investment decisions on behalf of the Trust, is not a “badge of fraud”. Geoffrey R. Smith, as a
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be_neﬁciary, regularly reviewed the Trust Accoﬁnt Statements, agreed with the investments, and
even invested some of his own money in one of the securities. Ex B This allegation is again
consistent with honest intent.

20,  The sale of the lake property (the Sacandaga home inherited by Lynn A. Smith
from her parents) to the Trust for a fair market value was not a fraudulent conveyance. Dkt. No.
604 Ex E ; Dkt. No. 626-1

21.  The courts attention is directed to the Affidavit of Geoffrey Smith regarding the
sale of the Lake Property to the trust Dkt. No. 626 at 15 Para 8-9. and Dkt No. 604

22, In total, the allegations of the plaintiff, as against the defendants, Geoffrey R.
Smith and Lauren T. Smith, taken in their best light, do not sustain the elements of a fraudulent
transfer,

23.  The plaintifs Complaint fails to state a viable cause of action as against the
beneficiaries. There are not sufficient facts alleged to sustain the burden to prove the cause of
action, even taking the pleadings in the light most favorable to the plaintiff. There are
insufficient allegations to establish fraud with actual intent.

24.  In the instant action, the plaintiff has elected to not identify any expert witnesses
to be called at trial.

25.  The plaintiff cannot rely upon opinions of experts in a motion for summary
judgment if experts have not been identified in pre-motion discovery.

26.  The instant defendants have identified experts to testify relative to the
establishment of the Trust, the -validity of the Trust, the validity of the transactions undertaken by
the Trust, the validity of the investments made by the Trust, and the validity of the distributions

from the Trust during its existence. Dkt No. 691
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27.  The Reports and testimony of the expert, John Deleo Dkt. No. 690 and the Report
of David L. Evans Dkt. No. 691, reveals that the plaintiff’s allegations regarding fraudulent
intent are wholly without merit.

28.  The Plaintiff’s allegation that the sale of the Sacandaga Property, or the
distributions to the Beneficiaries during 2010, were improper are not born out by the record.

29.  Magistrate Homer, in his Decision of July 7, 2010, found, as a matter of law, that
“because the Trust had virtually no limits on the types of distributions that beneficiaries could
request, the money was properly requested and provided” Dkt. No. 86 at 40.

30.  Inmaking this finding, Magistrate Homer relied upon the transcript at Pages 534-
535, 560 as cited in his Decision. Magistrate Homer’s finding is supported, in addition to the
testimony proffered at the Hearing, is sup.ported by the opinions proffered by David L. Evans,
defendant’s expert in the field of Trusts and New York State Laws applicable thereto. Mr. Evans
finds that “distributions under the income/principal property rights are subject to the full
discretion of the Trustee. Dkt No. 691 at 3, Paragraph “7”

31. - Mr. Evans further profers the opinion that “the Trust does provide that the
Trustee, and the Trustee alone, in his discretion, may terminate the Trust at any time. If the Trust
is terminated, the then retained income and principal are paid to the beneficiaries in recognition
of théir “individual, and independent property rights”.

32.  Inbrief, the Trustee, in the Trustee’s sole discretion, has an absolute right to make
distributions to the beneficiaries, Geoffrey R. Smith and Lauren T. Smith, at any time in any
amount. In addition, the Trustee, in the Trustee’s sole discretion, has an absolute right to

terminate the Trust and distribute the principal and accumulated interest to the beneficiaries.
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33.  Mr Evans report identifies the Laws of the State of New York and applies that
Law to this case both on the issue of the alleged fraudulent transfer, and on the underlying issue
of the authority of the Plaintiff to interfere with, control or invade the Trust. Dkt 691

34, Attached as EXhiBit “A” is the Affidavit of Geoffrey R. Smith dated July 2, 2014.
Attached hereto and marked as Exhibit “B” is the direct examination of Geoffrey R. Smith from
the Preliminary Hearing of August 6, 2010 (Pages 502 through 519).

Dated: Albany, New York
July 2, 2014

Linnan & Fallon, LLP

By /s/ James D, Linnan

James D. Linnan (Bar Roll# 102058)
Attorneys for Geoffrey R. Smith,

Trustee of the David L. and Lynn A. Smith
Irrevocable Trust U/A 8/04/04, Geoffrey R.
Smith and Lauren A. Smith

61 Columbia Street

Albany, N.Y. 12210

518-449-5400

jdlinnan@linnan-fallon.com
www.linnan-fallon.com
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,
VS,
McGINN, SMITH & CO,, INC., Case No.: 1:10-CV-457
MeGINN, SMITH ADVISORS, LLC, (GLS/DRH)

MeGINN, SMITH CAPITAL HOLDINGS CORE,,
FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC,
FIRST INDEPENDENT INCOME NOTES, LLC,
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M. McGINN, BAVID L. SMITH,
LYNN A. SMITH, GEOFFREY R. SMITH, Trustee
of the David L. and Lynn A, Smith lrrevocable Trust
U/A 8/04/04, GEOFFREY R. SMITH, LAUREN

T. SMITH, and NANCY McGINN,

Defendants,
LYNN A. SMITH and NANCY McGINN,

Relief Defendants, and

GEOFFREY R, SMITH, Trustee of the David L,
and Lynn A. Smith Irrevocable Trust U/A 8/04/04,

Intervenor.

AFFIDAVIT OF DEFENDANT/INTERVENOR,
GEOFFREY &. SMITH

GEOFFREY R. SMITH, being duly sworm, deposes and says:

1. That I am a beneficiary of the David L. and Lynn A. Smith Irrevocable Trust U/
A August 4, 2004, '

2 That sometime in 2004, I was advised that an Iirevocable Trust had been

established by my parents for my sister, Lauren T. Smith, and myself,

fWDG36541.1}
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3, 1 was unaware that there was any Private Annuity Agreement associated with the
trust document until subsequent to the Preliminary Injunction Hearing. ' The only document 1 had
evar sean prior to the Preliminary Injunction Hearing was the Trust Indenture. |

4, At that time, in 2004, I was unaware of the existence of a tax shelter known as a
Private Annuity Trust and did not associate the Trust, established by my parents, as having any
attachment to an annuity, -

3. At the time of the est_ablishment of the Trust, or shortly thereafter, I had a
conversation with my sister, Laurén T. Smith, and we éoiiecﬁvely believed that the Trust was set
aside to provide for some signiﬁcant event in our aduit li§es and was not there for us to rely upon
in our day-to-day lives.

6. At the tﬁne of the establishmejnt of the Trust, T was aware that my parents’
joint assets were valued at approximately $19,000,000.00. T did not believe the Trust would be

- necessary for me ot ny sister as a source of funds in our daily lives.

7. At the time of the establishment of the Trust, I was aware that stock, and other
assets owned by my mother and inherited by her from her family, had been prudently invested
and was valued at several million dollars. 1 believed that the source of the funds utilized to

- establish the Trust was primarily, or éxclusively, from funds which were the result of my -
mother’s inheritance.

8. At the time of the establishment of the Trust in 2004, 1 was advised, and I
belioved, thatv the true intent of the Trust was to provide funds for my sister and me in our adult

#Tives.

9. The funds reccived by my sister and me during 2010 have been the subject of
Affidavits previously filed with the Court.

10. At the time of the distribution of these funds, I was not aware of any Aﬁnuity

Agreement or annuity obligation of the Trust.

fWD036341.1}
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11. At the time of the distributions in July and August of 2010, the distributions were
made for legitimate purposes and were not made with any intent to defraud any entity.

12, As previously set forth, at the time of the establishment of the Trust, and on or
around Thanksgiviag of 2004, I had a conversation with my sister, Lauren T. Senith, advising her
of the existence of the Trust. If was our collective understanding and agrce.ment that the Trust
was established for our benefit to ass'ist us in some significant way when we were adults and had
established ourselves and our occupations. It was never our understanding that we were going to
live like “trust fund kids” and request funds from the Trust whenever we wanted.

13, At the time the Trust was created and for years after, my sister was living in
Boston atd working, I was working and altempting to establish my life. Neither 1, nor my sister,
viewed the Trust as our piggy bank. )

14. During those years, my sister and I would receive gifts from our parents; but, we
were basically living on our own and establishing our lives as our parents had taught us to do.

15. During several years when the Trust was in existence, I was aware that my
father, as a stockbroker and as the broker for my mother for her stock account, made investiment
decisions for my mother’s account, the Trust account, and the accounts of many other individuals
and Trusts for whom he was a broker. |

16.  The distribution of funds for my parents to pay their income taxes in 2010 \n;as
more a matter of convenience.

17. 1 became aware that my father had paid the income taxes for the Trust for several
years,

18, In 2610, at the time the {axes were due, my parents were both in Florida and I
was staying in the house in Saratoga and became aware that the tax bill for their personal taxes
was due. The amount of taxes due in 2009 was less than the amount my father had previously

_paid for income faxes due from the Trust. [ felt for convenience, with them out of town, and

{WD036541.1]
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because the Trust owed hing 2 significant amount of money for the taxes that he had paid on
~ behalf of the Trust, that the easiest thing to do was obtain a check from the Trust and forward it

to the accountants by the April 15% deadline. As an accommodation to my parents { faxed an

authonzatmn and request to the Trustee who then transferred the funds chrectly inte a checkmo
account and a check was issued to the Internal Revenue Service.

19, I never believed, and do not currently believe, that any of the funds coniained in
the Trust were funds earncd by -McGim], Smith or any of the funds created by McGinn, Smith.
My understanding of the source of the funds that were utilized.to create the Trust were the funds

camed on my mother’s inheritance by prudent investing.

GEOFFRYY R. SMITH

to before me th.lS _ :
oi’_c;]_n of June, 2014, . , . i

\Juhi

RACHEL MIDDLETON
Notary Public
Sm’re of Colorade

=uRR

Nbiafy Public ~ State of Colotado -
gﬁﬂ'ﬁw . 3/// 26/¢

{WD036341.1}
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JEFFREY SMITH — DIRECYT ~ DUNN

MR, FEATHERSTONHAUGH: MNone, your Honor. At
this peoint, Relief Defendant Lyna Smith rests.. |
THE COURT: Thank you., Miss bunn, any
witnesses?
MISS DUNN: Yes, your Honor. The trust calls
Jeffrey Smith.
JEFFREY SMITH,
having been duly sworn by the Clerk of the éourt, was
examined and testified as follows:
DIRECT EXAMINATION BY MISS DUNN:
Q. Good morning, Mr. Smith.
a, Good morning.
Q. Can you please tell us your sducational
background?
A, Sure. I graduated from high school in 1998 and
went on toAattend Lehigh University. I graduated.in 2002

with a BS in finance.

Q. Dc you have any post-graduate education or
certlifications?
A, Yeg. I recently was awarded the chartered

financial analyst designation.

Q. Are you presently employed?

A, I am.
Q. Can you tell us your employment?
A, I'm employed by a company by the name of Access

BONNIE J., BUCKLEX, RPR, CRR
UNITED STATES COURYT REPORYTER - NONY
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503
JEFFREY SMITH - DIRECT -~ DUNN

Trade Management and I perform,businéss development duties.
it's basically a sales job. | -

Q. All‘right.‘ Going back to when you graduated from
college, can you tell us your employment history? And I'm
sorry, what year did you graduate from Lehigh?

A, 2002, In October of 2002, I.got a job with a firm
called Bernstein Greenberg Trading. They were a commodit;es
option trading firm. And I.topk a posiltion as an assistant
trader. And I worked on the Wew York Board of Trade
commodities exchange floor, I performed the duties of an
assistant trader for roughly four years, I think, at which
time I became a self-employed commodities option trader oﬂ
that same exchange, I held that position for ébout 18
months I belieye. During that time I was a part-time
employee of McGinn, Smith, working as a registered
representative. And in 2008, I left my position as a
commodities trader and became a full-time employee of
McGinn, Smith, :

Q. what did you do at McGinn, Smith?

A, I performed a pumber of duties. Primarily, I was
a -- I managed accounts of several clients that.were friends
and_colleégues of mine from my previous position. I raised
capital and managed those accounts.

" Q. And did there come a time when you left the

employment of'McGinn, Smith?

HONNIE J., BUCKLEY, RPR, CRR
UNITED STATES COURT REFPORTER - NDNY
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JEFFREY SMITH - DIRECT - DUNN

A, Yes,

0. Or changed your employment within McGinn, Smith?

A, Yes, .in December of 2009, when McGinn, gmith -
ceased its broker dealer opesrations, I remained a part-time
employee of McGinn, Smith. And I was alsc a part-time
efiployea of RMR Wealth Maﬁagemeﬁt as-a registered
representative there to continue to service the accounts
under my control.

Q. ALl right, Dpid there comg a time when that
changed?

A, Yes. I resigned from RMR Wealth Management, I'm
unsure of the exact date, but it was something like
April 19 -- somewhere between April 19 and April asth of
Z2010. And I also resignéd from McGinn, Smith on -~ around
the same time, I believe it was April 21st or 22nd.

Q. All right, And from £he time you graduated
college in . 2002 until April of 2010, where did you live?

A. I lived in the New York City area, mostly in

Manhattan, but I spent some time in Hobcken, New Jersey.

Q. And your work locations during that time pexriod
from 2002 to April 2010, vere you primarily working in New
York City?

A, That's correct,

Q. Did there come a time that you learned that a ——

wall, let me ask vou this £ilrst: Are you the'son of David

BONNIE J. BUCKLEY, RPR, CRR
UNITED S'TATES COURT REPORTER -~ NDNY
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508
JEFFREY SMITH ~ DIRECT - DUNN
1 ||%., and Lynn A, Smith?
2 - A. Yes, I am.
3 Q. And this 1s your mother seated here in the
4 |fcourtroom, is that correct?
5 A. That's her.
6 Q. - Did tﬁéra come a time that you learned that your

7 parents had created a trust for the benefit of you and your

8 sister?

9 A, ah, yes.
10 Q. fthen did you first learn of that?
11 A. It was late 2004, Hy guesé would be I learned of

12 it vwhen I camgihéme for Thanksgiving in 2004,

13 Q. BAll right. How did you learn of it?

14 A, To the best of my recollection, I had a sit down
15 with my father in his home office during that Thanksgiving
16 break and he told me that the trust had been created for my
17 . lbenefit and my sister's benefit. And then he showed me the
18 declaration of trust and I read it through.

19 Q. Okéy. And can you take a look at what I've put in
20 gront of you as Interxvenor Exhibit, I Believe itts 11. Is
2i that 11? The one that's in your hand?

22 A, Sever,

23 Q. Seven. Sorry, Is that the trust dgclaration that
24 he showed you in the fall of 2004%

25- A. Yas, I balieve it is. Yes.

BONNIE J. BUCKLEY, RPR, CRR
UNITED STATES COURT REPORTER — NDNY
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JEFFREY SMITH - DIRECT - DUNN

Q. Did he -- -did your father explain to you how the
trust was funded?

A, ¥eah., He maentioned that my mother had transferred
atock from Charter Financial Bank into the trust to fﬁnd it,

It was an investment that T was aware of.. And he told me of
che initial funding. |

0, Dkay. Do you know when the initial funding was
made?

A, I didn't know the exact date at the time, but I, I
Hhad assumed that it was -just prior to our meeting,
relatively close to our meeting,

Q. All right., At the time that you had that
conversation with your father vhere you learned of the
trust, was it your understanding that the trust had been
fully funded at that time?

a. Yes.,

Q. All right., BAnd after that conversation with your
father, did you have any other conversations any time in
2004, 2005 with anyone else about the trust?

A, I had a conversation with my sister about it,

Q. What was the nature of that conversation?

a, I told her that we had a trust that we were both
the beneficlaries of and that it had roughly 54 million in
it. "~ She was happy to hesar that.

Q. Who wouldn't be., You said you read through the

 BONNIE J, BUCKLEY, RPR, CRR
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1 |ltxust -- withdrawn.
2 Did you have any conversations with Tom Urbelis
3 I1(:1ur:i.n<_:g that same time‘periéd concerning the trust?
4 A, No, I didn‘'t.
8 Q. ﬁo you know Tom Urbelis?
6- A. Yes. Very well.
1 0. How do yéu know him?
8 A.  I've known him for as long as I can remember. He

9 was a very close friend of my parents, He would spend
10 several weeks with his family at our camp house with —— you
11 know, and I would hang out and play with his kids. And we

iz would see each othexr at various hblidays as weall,

13 Q. All right. And do you know how to contact him

14 independent of your parents?

15 A, Yeah,

16 Q. Have you contacted him independent of yoﬁr

17 ||parents? A

8 | A. I have,

19 . Q. All right. BAnd you said that when your fathex
20 showed you this declaration of trust, that you read it, is

21 that correct?

22 A, Yes,
23 Q. pid you see your name anywhere in the trust?
24 A. Um ... I'm sure that I did at the time. I, I

25 can't remember reading it, six years ago, but ves.

BONNIE J, BUCKLEY, RPR, CRR
UNITED STAYES COURT REPORTER - NDNY
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Q. Bi1l right. Were you aware after the:trust_was
created that the stock that your mother transferred to the
trust was held in a brokerage account?

A, Yeé.

Q. And what was your understanding as to what
brokerage or clearing house was holding that stock?

A, I knew that the stock was held at MaGinn, Smith
and -- wall, T guess the brokerage was McGinn, Smith, and at
the time the account was held at Bear Stearns which was the
clearing firm.

Q. Okay. Can you explain the difference between a
brokerage and a c¢learing hoﬁse?

a, Sure. You know, c¢learing £irms are entiﬁiea that

esseéntially provide protection in transactlons hetween two

parties. 1In the case that one party i1s unable to fulfill

ﬁhe obligations of a trade, the clearing house will be asked
to step in to protect the other side of that trade.

Q. And you stated that you understood this stock had
been funded from Al -- did you say Albank or -- you uwara
talking about bank stock, Which stock were you talking
about? | |

a, I believe at the time it had bheen Charter COne Bank
or Charter Financial.

0. Did you have any knowladge as to the origin of the

Charter One stock that your mother transferred inte the

 BONNIE J. BUCKLEY, RPR, CRR
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trust account?

‘A, Yeah., It was Alb;nk, which had been purchased or
aéquired by Charter One Financial, and I believe Charter One
Financial at a later time was purchased by Citizens Bank.

Q. And throﬁghout -~ from the time the trust account
was creéted through MeGinn, Smith with, I believe you saild
Bear Stearns was the initial clearing firm, were account
statements issued for that trust account?

A. Yes.

Q, aAnd do yoé have any kﬁowledge as to who the
account statements Qereiissued to?

A. Well, thesy were issued to the trust, and they were
sent in dupiicate to Tom Urbelis and to my parents' home.

| Q. Is that their home in Saratoga?

A, Ah, ves, ‘

Q. Okay. And was -— did you have any expectation as
the beneficiary that you would receive account statements on
this account?

A, I don't know that I had any expectation that I
would receive statements, but I certainly reviewed the
stateménts. I knew where they were keptvand I reviewed them
from time to time.

Q. Do you know when the account statements arrived at
the Smith family home in Saratoga, what happened to them; J

how they were maintalned?

BONNIE J. BUCKLEY, RPR, CRR
UNITED STATES COURT REPORTER — NDNY
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A. They were maintained in a bindex, kept in my
father's office., I, I can't specifically remember if the
trust had its own binder. I know that there was a binder
full of statements Ffrom my own personal stock account and my
sister's, And I knowrthat the trust statements were also in
a binder that was labeled.

0. All right. So is it possible that the trust
account statements were maintéined in a binder with your and
yvour sister's personal account statements?

MR. McGRATH: Objection. Leading.
THE COURT: Overruled.

A it's possible.

Q. You said you don't rgcall whether the trust
statements were segregated or with yours and your sister's
statements.

a, I can't recall that now.

G, All right. So you and your sister had your own
individual brokerage statements, is that what you'wre saying?

a. Yes,

Q. Were yours and your sister's account statements
also mailed to the family home in Saratdga?

A. They were, That was for convenience,

g." Were they mailed there during times vhen that
wasn't your primary residence? |

a. Absolutely. Ysgah.

- BONNIE J. BUCKLEY, RPR, CRR
UNITED STATES COURT REPORTER ~ NDNY
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Q. Why were yours and your sister's personal account
statements mailed to the family home in Saratoga?

A, We were both moving frequently. It was just
easler than to constantly change the malling address on the
account. That's a tedicus process with ciearing firms,

Q. All right. And the ~- your personal account
statements and the trust account statements, were they
available to you in the family home in Saratoga?

A, Sure. Yeah.

Q. And what did you do,-if anything, to inform
yourself as to the status of the trust brokerage account?

A. I reviewed the statements probably quarterly;
maybe, maybe a little more frequengly than that., as I
mentioned, I lived in Manhaktan, and so from time Lo time I
would be coming home to visit orx stopping through, and I
would, I would glance at the statements at that time.

Q. All right. And did you review any investments in
the account?

A, Yes.

Q. bDid you have any opinions as you reviewed them
based on your experience as to the advisability of the
lnvestments in the account?

A. I knevw of two private placement investments in the
trust, one_of which was Pine Street Capital, which I had

heard of my father speak of. I was comfortable with it,

" BONNIE J, BUCKLEY, RPR, CRR
UNITED STATES COURT REPORTER ~ NDNY
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The other was Deerfieid Triare, which I at the time didn't
know a whole lot about but trusted that it was a wortﬁwhilE'
investhent. And the other investments were ﬁublic
securities that I was familiar with.

0. Bnd with respect to either Deerfield or Pine
Street, did you conduct any independent ;esearch wﬁen you
saw that the trustee had invested iﬁ those private
placements?

A. I didn't conduct any research with respect to Pine
Street, and initially I didn't conduct any research with
respect to Deerfield. Howe*er, at one point, Deerfleld
became a public company and 1 did do some research on that
company at that time and actually made an investment‘in the
public couwpany in my personal stock account and recommended
it to a couple of my clienﬁs.

a. Did you make money on that investment?

A, I can't recall. I traded it a little bit.

Q. all right. Did you ever contact Tom Urbelis to
discuss the investments?

A. No.

Q. As the beneficiary of the account, did you- have

any expectation that you could control the investments in

any way?
A, I didn't have any expectation, no.
Q. How did you view the money that was in the

BONNIE J. BUCKLEY, RPR, CRR
UNITED STATES COURT REPORTER ~ NDNY
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account?

A, T viewed it as my money. Sort of a nest egyg. I
felt like it was something I could fall back on if I became
unemployed or if I wanted to start my own business or oxr
build a house or something like that.

Q. and at the time the trust was created in 2004, you
and your sister were both in your 20s, is that corfect?

A. Yeg.

Q. All right. Were you both woxking?

A. Yasg.

Q. Relatively self-sufficient?

A. T was self-sufficient. My sister was relatively
self-sufficient.

Q. Were either of you relyilng upon anyone else's
income?

A, My sister, I believe, got some cash from my mothex

from time to time,
0. All right, From August 2004, until December 2009,

were you ever involved in the preparation of the trust tax

returns?
AL No.
Q. And during that same time perilod, were you

involved in the management of the trust investments?
A. No,

Q. pid you request any distribution from the trustee

BONNIE J. BUCKLEY, RPR, CRR
UNITED STATES COURT REPORTER ~ NDNY
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1 as .a beneficlary during that time period?
2 A, No.
3 Q. Did there come a time that you became involved in
4 paying of the trust taxes?
5 il A. Yes.
) Q. And can you tell me when that occurred?
7 A, April of this year.
8 Q. A1l right. And do you remember what date in April
9 you may have been become involved in it? ‘
i0 4. Yeah, On April 1550 of this year, I contacted

11 Mr. Urbelis and requested a wire transfer to my mother's
12 account in order to pay taxes.

13 . Q. All right, What did you tell Mr. Urbelis in that

14 conversation?

15 A. I asked him -~ or, or I.told him that, that I

16 neaded money out of the trﬁst for tax purposes and that I
17 |lwould be sending him a letter of authorization to sign and
18 send back to RMR Wealth Managementi.

19 Q. All right. Do you recall what, if

20 “anytﬁinq, Mz, Urbelis sald to you?

21 A, I think he said ockay.

22 ﬁ Q. And did you provide him with a proposed letter of
23 avthorization?

24 A, I didn't physically provide it, but I was there

25 when it was provided.

BONNXIE J. BUCKLEY, RPR, CRR
UNITED STATES COURT REPORITER -~ NDNY




Case 1:10-cv-00457-GLS-CFH Document 704-3 Filed 07/08/14 Page 14 of 42 -

515

. JEFFREY SHMITH ~ DIRECI' - DUNN
1 0, Do you kgow whq provided it to him?
2 a, Yeah. Brian Mayef.
3 0. And who's Brian Mayexr?
4 a, He was the office manager of RMR Wealth
5 Management. He was a partnei there.
6 Q. Was RMR a c}earing'firm for this account on
1 april 15, 20107
8 ' A, Ne. They were the wealtﬁ management firm. They,

9 they managed the account, and their broker dealer services
10 were provided by Dinosaur Capital and they were cleared

i .

11 through National Financial Services.

12 | Q. All right. ‘I misunderstood. So on April 15th,

13 2010, you called Tom Urbells and you asked him to —- ox you

14 directed him to transfer $95,000 by wire transfer to your
15 mother’s checking account; is that your testimony?

16 A, Correct.

17 Q. Okay. How did you arrive aé that dollar amount?

18 pid you have a conversation with Mrs. Smith, your mother?

19 A, No.
20 Q. .-Okay. How did you arrive at that dollar amount?
21 A, Ah, I had a conversation with my father., He had

22 the tax returns for the trust and for himself pexsonally
23 |lthat were prepared by Piaker & Lyons in front of him and --
24 Q. Did you have an understanding as to what the

25 485,000 represented?

I ’ BONNIE J, BUCKLEY, RPR, CRR
UNITED STATES COURT REPORTER — NDNY
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A, I knew that a portion of the 95,000 was to pé} the
estimated trust taxes and a portion was bto pay the estimated
taxes of my parents, |

0. Why did you request money from the trust brokéragé

'account o pay your parents' personal taxes?

CA. It was April 15" and they on that date didn't
have the iunds to make their tax payment, =o I suggested
that I could help them do that.

Q. And how did you propose to do that?

A. I told my father that I would take a distribution
from the trust and deposit it in my mom's checking account.

Q. ALl wight. So when you told Mr. Urbelis that you
wanted $35,000 for tax purposes, did you explain to him that
a portion of it was for the trust taxes and a portiocn of was
for your parents' taxes?

A, No, I didn't,

Q. Is there any reason you didn’t break that down for
him?

A, It was my money. I —— honestly, on that dayr I
didn't think that it was that big of a deal. I expected to
get the portion of the taxes that my parents paid for their
joint tax bill back into the trust shortly afterwards, and
it was more of something that I just overlooked., I'm sure
that I can't speak for him, but I'm sure that Mr, Urbelis

vould have approved —-

BONNIE J, BUCKLEY, RPR, CRR
ONITED STATHS COURT REPORIER - NDNY
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MR, McGRATH: Objection.
A ~—~ of the distribution,
MR, McGRATH: Objectién:
THE COURT: Sustained as to the last portion
6f the answer,
BY MISS DUNN:

Q. Had 'you aever before that date requested a
distribution from Mr., Urbelis?

A. No, I hadn't.

Q. And had he ever communicated to you any procedure
that &ou should follow if yoﬁ wanted to request a
distribution? '

A. Ah, no,

0. Had he ever advised you that if you wanted a
distributioh, you had to provide him with any writtaen
documentation?

A I was not a&vised of that, no.

0. Were you ever told that you had to provide any
detall to any request, substantiate any amount of money that
you requested from the trust?

A. No.

Q. All right. Do-you have a present need or
anticipate any need in the next 18 to 24 montﬁs to request a
distribution from tﬁe trust?

A. I do.

BONNIE J. BUCKLEY, RPR, CRR
UNITED STATES COURY REPORTER — NDNY
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Q. What would be the reason for that anticipation?

A, I would say that I'm under employed at the moment.
I don’t have a salafy income. I dén’t have health insurance
at the'moment. And I have some credit card debt. I would
like to take care of those things. And I've also been
working for about a year to start a business of my own, and
Ttve considered taking a distribution to move that forward..

0. Okay. And do you know whether your sister Lauren
has any reason to request a distribution, any need for funds
at this point in time?

MR. McGRATH: Objection., Hearsay.
THE COURT: If he knows. Overruled.

A Yeah. She, she, she probably could use some
money. She was used to getting money from my mother from
time to time and she has been denied that in the last couple
of months.

Q. All right. Do you know whether Lauren has health
insurance?

A. She does.

Q. Mr, Smith, from the time you learned in the fall
of 2004 of the existence of this trust fund until you sit
here today, what has besen your understanding as to who owns
{{the money in the trust fund?

A.__ T believed it to be owned by Lauren and I,

equally.

BONNIE J. BUCKLEY, RPR, CRR
UNITED STATES COURT REPORTER — NDNY
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Q. Thank you very much.
MISS DUNN: Nothing further.
THE COURT: Mr. McGrath.
MR, McGRATH: Thank you.
THE COURT: Please proceed.
CROSS-EXAMINATION BY MR. McGRATH:
g, Good morning. My name is Kevin McGrath, and I'm
with the Securities & Bxchange Commission.
A, Good morning.
Q. Let me take you back to your first -- your
employment with Access Trade Management.
A, Mm—hmm.

Q. When did you begin working with them?

A. Only a few weeks ago.

Q. What's your current salary?

A, Zaro.

Q. How is your compensation to be based?

A. I'11 be compensated on a commission basis in the

case that I procure a deal that's profitable.

Q. And what, if ény, expectation do you have as to
what type of annual income you'll earn in your current
position if you're successful? What's the range, if you can
estimate?

A, When I was hired, I was told that dependingroﬁ the

amount of work I put in, I could expect anywhere from zero

BONNIE J. BUCKLEY, RPR, CRR
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dollars a year to $1 million a year.

Q. And when you were employed at Bernstein
Greenberg -— is that the name of the company?
A. Yes,

Q. From 2002, approximately 2006, what was your
salary range during that period of time?

A, My salary was roughly $35,000 a year.

Q. Did you recelive any commissions or bonuses?
A, I received a bonus in each of those years.
Q. What was the bonus each year, if you can remember,

to the beét of your recellection?

A, They ranged from about $2,000 to I think about
512,000.

Q. ,SO yvour highest salary at Bernstein Greenberg was
about 35,000, and your highest bonus was about $12,000?

A, That's right.

Q. Did you receive any commissions?

A. No.

Q. Any other compensation?

A. No.

Q. So your total salary during that period of time
was approximately 30 -~ sorry, 47,000 at its peek; is that
roughly...

A, Yes.

Q. Were you receiving any other source of income

BONNIE J. BUCKLEY, RPR, CRR
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during that period of time, 2002 to 2006, other than from
Bernstein Greenberg?

A, No, with the exception that at some point in 2006,
I was —— I began part-time employment at McGinn, Smiﬁh, and
I received some income there. '

Q. All right., But let's just limit my guestion to
prior to that point in time. You didn't --

A, Prior to that point, no.

Q. Okay. Did you receive any gifts or monies from

|your parents during that period of time?

A, Um. ..
Q. Other than whatever was put into the trust.
A, Not that I recall. There may have been a cell

phone bill paid on my behalf or something of that nature.

0. Did you own any property between the years 20Q2
and 20067

A. Ne.

Q. Do you currently own any property?

A. No.

Q. ~ Have you ever owned any property?

a. No.

0. So it would be fair to say you've always rented

apartments since yvou've been employed?
A, That's right.

Q. Has your salary been sufficient to meet your rent

BONNIE J. BUCKLEY, RPR, CRR
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payments and your daily living expenses?
A, Yes.
Q. Now, in 2006 you became self-employed, you said,

for a period of time as a commodities trader?

A, Yes.

0. Andvyou did that for approximately 18 months?

a. I think so, yeah.

Q. Okay. What was your income during that period of

time from your éommodities trading activity?

A. I believe my first full year of trading, I earned
somewhere around $96,000.

Q. And then in the second six—-month period?

A, 2h, I can't completely recall, but the number I
had in my head was that I made about $80,000 a year, so I

would say about $40,000.

Q. Were you based in New York during that period of
£ime?

A, Yes,

Q. And during the time that you were a commodities

trader, you also started some part-time work with McGinn,

Smith?
A. Correct.
Q. What type of salary or compensation did you

receive from McGinn, Smith?

A, I believe my starting salary was $75,000 a year

BONNIE J. BUCKLEY, RPR, CRR
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and I would earn commissions on the accounts that I managed.
Q. Do you remember roughly how much you earned in

commission the first year that you worked for McGinn, Smith?

A. I can't really recall, It was probably 5 or
$6,000,
0. And then you testified that at sometime in 2008

you became a full-time employee of McGinn, Smith?

A, Yes.
Q. Was that in the New York offilce?
A, Yes.

Q. Why did you decide to get out of the commodities
trading business?

2, Well, to be frank, I was making $80,000 a year and

guys standing around me were making $3 million a year. I

wasn't that good at it.

Q. All right. And when you joined McGinn, Smith in
2008, what was your total salary compensation package for
that yvear? If you can remember or estimate.

A. Well, now that I -- now that you ask the question
that way, I think I may have misspoken about my part-time
employment at McGinn, Smith. My salary was not $75,000 a
year until I became a full-time employee.

I think when I was a part-time employee, I was --
I think I earned somewhare around 535,000 a year. T can't

remember exactly, but it was around there.

BONNIE J, BUCKLEY, RPR, CRR
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Q. And then when you became a full-time employee?
A. When I became a full-time employee, my salary was

575,000 a year to start.

g. Did you receive any commission income?
A, Yes.

Q. Or bonuses in 20087

A, Only commission income.

Q. Approximately how much?

A. I believe, I believe in 2008, I earned about --
somewhere around 530,000 in commissions.
Q. And vou were employed full time at McGinn, Smith

in 2009 as well until it ceased operations in December,

correct?

A, Yes.

Q. What was your salary and commission during that
year?

A, I took a salary cut in 2009 to help the business.
It was -~ my salary was cut to 60,000. And I probably —- in

2009, I probably earned about 10 or $15,000 in commission.
Q. buring the period from 2006, when you first became
self-employed, until December 2009, when McGinn, Smith
ceased operation, did you have any income from any source
other than what you just testified to?
A. No.

Q. Did you receive any monies from your parents

BONNIE J. BUCKLEY, RPR, CRR
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during that period of time, other than whatever was in the
trust?

MR. FEATHERSTONHAUGH: Your Honor, I would
like to object at this point on the grounds that if there's
any relevancy to these questions, either the direct
examination or in this case, I have no idea what it is.

THE COURT: All right.

MR. McGRATH: Well, if I may respond, your

Honor.
THE COURT: It's not necessary. Overruled.
A. No, I didn't receive any other monies.
Q. Now, let me direct your attention to when you

testified you first learned of the existence of the
irrevocable trust.

A, Mm~hmm.

Q. You testified that to the best of your memory, it
was sometime in around Thanksgiving of 2004, correct?

A. Yas.

Q. And you testified that your father told you about

the trust?

A, Yes,

Q. Was your mother present for that conve:sation?
A. Mo,

Q. Was it an in-person conversation?

A, it was.

BONNIE J. BUCKLEY, RPR, CRR
UNITED STATES COURT REPORTER — NDNY




10

11

12

i3

14

15

16

17

18

19

20

21

22

23

24

25

Cag

e 1:10-cv-00457-GLS-CFH Document 704-3 Filed 07/08/14 Page 25642
JEFFREY SMITH - CROSS - McGRATH

0. And tell me again to the best of your memory what

you remember your father telling you in as much detail as

you can.

A, He said he wanted to talk to me about something.
He —-—- we sat in his office. He said that he and my mother
had opened a -- or created a trust account on behalf of my

sister and I. And to the best of my recollection, he told
me the, the approximate value of the trust.

Q. And what did he tell you the approximate value
was? |

A, Approximately $4 million.

Q. Do you have that trust document still in front of
you there?

A, Yes,

. Can you look on page 7, please?

A, Mm—hmm.

Q. It's Plaintiff's Exhibit 84. And there's a

signature line for David L. Smith. Do you see that?

A. Yes.

Q. Do you recognize that to be your father's
signature?

A. I do.

Q. And he's identified as a donor on that trust,
correct?

A, He is.

BONNIE J. BUCKLEY, RPR, CRR
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1 Q. Now, what else do you remember your father telling

2 you about why they created the trust?
3 A. I can't really recall, other than he said that he
4 and my mother wanted to allow my sister and I to, you know,

5 have this money.

) Q. Now, had you asked your father during this period
7 of time for any money for any reason?

8 A, No.

9 o. Were vou in need of $2 million at this point in

10 time?
11 a. At that point in time, no,.
12 u Q. And is it your testimony that this sort of came as

13 a surprise to you, that you had not had any advance warning

14 that your mother and father were creating this trust before

15 this conversation in Thanksgiving?

i6 4, It was a pleasant surprise that put me at ease.
17 Q. I'm sure it was. Would you describe you and your
18 family asAclose?

i9 A. Yes.

20 Q. Were you aware of the fact that in December of

21 -}|]2003, your mother and father had been sued in connection

22 with the operation of the McGinn, Smith business by an

23 individual by the name of Ian Meyers?
24 A, Did you say that my mother and father were sued?
25 O. Yes, that your mether and father were sued.
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1 A. I was unaware.

2 Q. Were yvou aware of the fact that your father had
.3 llbeen sued by anyone in or about December of 20037

4 A. Ne. No.

5 Q. Had you had any discussions with your parents

6 about the fact that their assets might be in jeopardy prior
7 to your conversation with your father in Thanksgiving of

8 2004, when he informed you that they created an irrevocable
9 trust in the name of your -- on behalf of you and your

10 sister?

11 A, No,

12 Q. Let me just show you what I've marked as

13 Plaintiff's Exhibit 131 and ask you to take a lock at the

14 caption here, Just read the caption for a second.

15 A, Up here?

16 - Q. Yeah, please.

17 A, United States,

18 I Q. No, I'm sorry, just read it to yourselEf.

15 A, Ckay.,

20 Q. And then turn to the last page. And when you

21 finish reading that, turn to page 48,

22 A. Mm—hmm.

23 " Q. Do you see the date there? December 9, 20037

24 A. Yes.

25 Q. All right. And do you see that there’s a demand

BONNIE J. BUCKLEY, RPR, CRR
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1 for $3 million?

2 A. I do.

3 Q. All right. Aﬁd it's a fairly lengthy document.

4 You can feel free to look at it if you want, but just

5 looking at the caption, does that refresh your recollection
6 in any way that your mother and father and McGinn, Smith &
7 Company and Integrated Alarm Services and a number of other
8 entities were sued by an Ian Meyers in December 20037

9 MISS DUNN: Objection, your Honor. The

10 witness did not testify he does not recall. He testified
11 that he was not aware of any such lawsuit. This is not a
12 refreshing of his recollection.

13 THE COURT: Sustained.

14 BY MR, McGRATH:
15 Q. Do you have any recollection of a lawsuit that was
16 filed by anybody against your mother ox father prior to the

17 formation of the irrevocable trust in 200472

18 MR. FEATHERSTONHAUGH: Your Honor, I would
19 like to once again—- |

20 MIS3 DUNN: Objection.

21 THE COURT: Overruled.

22 A, No.

23 Q. I would now ask you to look at that document and
24 I'll ask you the same question. Does that refresh your

25 recollection as to?

BONNIE J. BUCKLEY, RPR, CRR
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1 MISS DUNN: I renew my objection.

2 A. I have no recollection.

3 | THE COURT: Hang on. Overruled.

4 Al I have no recollection, so it couldn't refresh it.
5 Q. So this document does not refresh your

6 recollection?

7 A, No.

8 Q. Did you ever have a conversation with your mother

9 or father prior to Thanksgiving of 2004 in which they told
10 you that they had made a payment in settlement of any

11 lawsuit?

12 A. No.

13 Q. When you had the conversation with your father in

14_ Thanksgiving 2004, did he make any reference to you that one
i5 of the reasons they set up this trust was to protect family

16 assets from potential creditors of your mother or Efather or

17 the McGinn, Smith business?

18 A, . No.

i9 Q. Now, you said that vou told your sister about the

20 existence of the trust?

21 A. Yes.,

22 Q. And you said that she was very happy to hear that?
23 A, She was.

24 Q. When did you tell your sister?

25 i A. Thanksgiving weekend, that -- you #now, she was

BONNIE J. BUCKLEY, RPR, CRR
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1 home too.

2 Q. Sc0 was it your understanding that she had not

3 heard of this before?

4 A, Ah, ves.

5 Q. Do you know why your parents hadn't told her prior
8 to this -- prior to you télling her?

7 a. -dm, she, she meost likely wouldn't understand it as

8 well as I did. And --

9 Q. She?

10 A, -- and they, you know, they, they probably wanted
11 me to tell her about it,

12 g.  Why do you say your sister wouldn't understand

13 ||that %4 million had been given to you and her?

14 A. Well, she would understand it on that simple level
15 but not in any more detail.

16 Q. And that's the reason why you don't think vour
17 parents told her before this?

i8 A. Well, they wouldn't have told her hefore this
19 because, like me, she was living in Manhattan and we came
20 home together for the holiday.

21 Q. Had you had any cenversations with your parents
22 between August 4, 2004, the date the declaration of trust
23 was signed, and Thanksgiving 20047

24 A. Not that I recall,.

25 Q. Would it be typical for you to go that many months

BONNIE J. BUCKLEY, RPR, CRR
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without talking to your parent?

A, I didn't say that I didn't talk to them. I don't
Hrecall having a conversation about the trust.

Q. Okay. Do you recall having conversations or
with —— well, my question was would it be typical for you
during that period ¢of time to go three or four months
"without having a telephone conversation with your parents.

A, And my answer is that I'm sure that I had numercus
telephone conversations with both of them during that
periocd.

Q. Ckay. Now, you testified that you have your own
personal stock account?

A, Yes.

a. And can you tell me approximately how much money
is in that account teoday?

MISS DUNN: Objection. Relevance.
THE COURT: Overruled.

A, Today, the value I think is -- the value on the
"account statement is roughly $60,000.

Q. Okay. And did you start that account yourself?

A, No. It was a custodial account started by my
father shortly after I was born.

u Q. Have yvou made any withdrawals from that account

for personal living expenses or other personal expenses

since, say, 20027

BONNIE J. BUCKLEY, RPR, CRR
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A, Ah, vyes.

0. Can you approximate how many or the range, without
getting into too much detail?
i A, Maybe three or four times since that time I've
‘taken one or two thousand dollars out, if I was going on a
vacation or something like that.

Q. Ckay. And you testified that you're aware of the
fact that your sister had a brokerage account -- or has a
brokerage account?

A, Yes.

Q. Do you have any knowledge as to how much money is
in her account today?

a. Yeah. It's, it's roughly the same. The accounts
were roughly the same value.

Q. Ckay. The -- now, you testified that you were
aware of the fact that after the irrevocable trust was

created, that an investment was made in Pine Street Capital

Partners fund, is that correct?

A, Yes.

Q. How did you learn about that?

A, I believe my father told me about it.

Q. Okay. And is it your understanding that your

i
father recommended that the trust invest in that entity?

A, Yeah.

Q. Okay. Did your father recommend that the trust on

BONNIE J. BUCKLEY, RPR, CRR
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your and your sister's behalf make any investments in First
Advisory Income Notes or First Excelsior Income Notes or
First Independent Income Notes or Third Albany Income Notes?

A, Well, the trust never made an investment in any of
those entities, so it would be my best guess that he didn't
{{recommend it.

Q. Okay. And to your knowledge, did your father ever
recommend that the trustees make any investments in any of
ithe cther trusts that were formed and sold by McGinn, Smith
& Company from 2004 to the present?

A, No. But I've personally invested in those.

1] Q. But your father didn't recommend that any of the
money in that irrevocable trust, to your knowledge, be
invested in any of those trusts, correct?

A, To my knowledge;,no.

0. Okay. Now, you testified that you believe this
meoney in this trust is yours and your sister's correct?

A. Yes.

0. Do you believe you can draw on that at any point
in time for whatever purpose that you want ?

A. Within reason. I don't think it would be prudent
to buy a Ferrari with that money.

Q. Well,'but based on your knowledge of the trust
document, do you have any limitation --

4, I don't think that there's any limitation in the

BONNIE J. BUCKLEY, RPR, CRR
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trust document to my knowledge.

Q. Okay. And the same with respect to your sister?
There's no limitation —— let me just finish the question,

To your knowledge, there's no limitation in the trust
document as to how or why your sister could withdraw money
or request that it be withdrawn?

A. There's no limitation in the reguest.

Q. Now, you testified that you were aware éflthe fact
that your mother had provided some money to your sister in
the last couple of years because she was unemployed or
needed the money?

A. Yes,

0. Do yoﬁ have any.understanding as to why your
sister didn't withdraw some of the money that she had in the
irrevocable trust for that purpose?

A, Well, my understanding was that she was looking
for employment and didn't want to tap into the trust. My
understanding was that my mother was there to help her and
’she didn't feel any need to access the trust.

Q. You testified that you had asked the trustee to
wire $95,000 out of the account on or about April 15t op
this year, correct?

A, Yup.

Q. And you testified that you suggested -- well,

strike that.

BONNIE J, BUCKLEY, RPR, CRR
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1 Let me ask vyou, how did vyou first become aware of

2 the fact that your parents needed money to pay their taxes
3 in April of 20107
4 ;W Well, I had a conversation with my father.

5 Q. Tell me about that conversation. What did he say

6 to you and what did you say to him?

n A. Well, I was also aware that it was tax time, so we
8 were discussing taxes, and I told him what my taxes were, he
9 told me what his taxes were and what the trust taxes were.
10 And he told me that he didn't have the money to pay those
11 taxes on that day. Neither him, nor my mecther.
12 Q. So did he ask you to get in touch with

13 Mr. Urbelis?

14 A. No. I suggested that the trust could pay his
15 taxes.
i6 0. So your testimony is your father didn't say

17 anything to you about getting in touch with Mr., Urbelis;
18. |lthis was just your idea?

19 A, It was my -idea to use the trust. My father may
20 have said well, giQe Tom a call.

21 Q. Okay. And who, who initiated that phone call

22 between you and your father that day?

23 A, I can't recall.
24 Q. Ckay. Do yvou and your father talk about taxes
25 every April 15th?‘

BONNIE J, BUCKLEY, RPR, CRR
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1 A. In the last several years, in the last seven or

2 eight years, yeah.

3 0. ' Okay. And you testified that when you called

4 Mr. Urbelis, you just told him it was for taxes?

3] A, Correct,

6 C. You testified that you didn't make it clear to him

7 that it was not just for the trust taxes, but that it also

8 involved your parents' taxes?
5 A. That's right.
10 Q. Did you have any concern that if you told him that

11 it was for your parents, that he might ask you some

12 gquestions?
13 A. I didn't.
14 Q. Well, are you aware of the fact that the trust is

15 for your benefit and not for your parents' benefit?

16 A, Yes, I am.

17 Q. And that didn't gilve you reason to believe that he
18 might ask you some questions at least if vou told him that
19 the taxes were going to be for your parents and not for you
20 or for the trust?

21 " A, I can't project whether or not he would have asked
22 me questions.

23 Q. No, I'm asking you whether or not you had any

24 concern that --

25 A, I —

BONNIE J. BUCKLEY, RPR, CRR
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Q. -~ let me finish.
a. Okay.,
Q. My gquestion is, did you have any concerns in your

mind when you called Mr. Urbelis and just told him that you
wanted the distribution for taxes, that if you told him that
it was for your mother and father's personal taxes, and not
the taxes of the trust, that he would at least ask you some
questions? Did you have any concern in your mind about
that?

A. No, I didn't.

Q. You just thought that he Qould give you money out
of the trust that is set up for your benefit and not ask you
any questicns about why it was going to your parents?

A, Um, can you ask me that guestion again?

Q. Yes. You thought that Mr., Urbelis would not ask
you any questions if you told him to give you money to help
pay your parents' taxes?

B, At the time it &idn't cross my mind.

Q. I mean you understood that this irrevocable trust
meant that your parents were giving you the money and that
they would no longexr have any right to it; that's the theory
behind that trust, correct?

A, Correct,

Q. And you had never asked Mr. Urbelis for any

distribution of that trust up until that point in time,

BONNIE J, BUCKLEY, RPR, CRR
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1 correct?
2 A. Correct,
3 Q. And your sister had never asked for any

4 distribution up until that point in time?

5 A, That's correct.

6 Q. And your testimony is that you never gave it any

7 thought that if you told him that the distribution, the very
8 first distribution that was going to come out of that trust
9 was going to go from you directly back to your parents to

10 pay their taxes, that he wouldn't ask you a question?

11 MISS DUNN: Objection. Asked and answered.
12 THE COURT: Sustained., Sustained.

13 BY MR. McGRATH:

14 Q. Were you aware of the fact that your parents had

15 “previously or that your father had previously asked

16 Mr. Urbelis to wire money from the irrevocable trust to his
17 accounts?

18 A. I was not aware of that, no.

19 Q. Did you -—- you testified that you reviewed the

20 trust statements, correct?

21 A, Correct.

22 Q. Did you notice amny transfers on those statements

23 that were not authorized by you or your sister?
24 A, I didn't notice. I testified that I reviewed the

25 monthly statements from time to time, so it's gquite possible

“ BONNIE J. BUCKLEY, RPR, CRR
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1 that I never looked at an April statement.

2 Q. Did you ask your parents why they didn’t have

3 enough money to pay their own personal taxes in April 20107

4 . Well, I knew why.
5 Q. Why?
) A. My mother's stock account was fully invested and

7 neither she nor my father had the cash in their checking

8 account.

9 Q. And of the 595,000 that was wired out of the

10 irrevocable trust, approximately 66,000 of that went to your

11 parents for their taxes, corxrect?

12 A, Yes.

13 MR. McGRATH: WNo further questions. Thank

14 you.

15 THE COURT: Mr. Featherstonhaugh, do you have

18 any questions?

17 MR. FEATHERSTOWHAUGH: I don't have any

18 questions.

19 THE COURT: Miss Dunn, will there be any

20 redirect?

21 MISS DUNN: Briefly.

22 THE COURT: All right. I'm going to hold you
23 to briefly.

24 REDIRECT EXAMINATION BY MISS DUNN:

25 Q. Mr. Smith, you testified a little bit on

BONNIE J. BUCKLEY, RPR, CRR
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cross—-examination about the purpose that you understood --
withdrawn.

Mr. McGrath was asking you whether you believed

there was any limitation on the purpose for which you could:

make a request for a distriﬁution. Do you recall that?
A, Yes.
Q. And you said, I believe, that you didn't
understand there to be any limitation on the request that

you could make ——

A, Correct.

Q. -— is that correct?

A. Yes.

Q. All right. Did you have any understanding as to
the —-- within the trust declaration, whether there‘s any

guidance in that declaration to the trustee as to the
purposes of distributions or the intentions of your parents
when they created the trust?

A. Not that I recall.

Q. Okay. Did you have any understanding that
distributions would be for, I believe you testified on
direct, starting a business, buying a home?

A. I don't think it specifically says that in the
trust,

Q. Okay. Do you think that it would appropriate to

make a request for a distribution for an emergency purpose?

BONNIE J. BUCKLEY, RPR, CRR
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A. Absolutely.

Q. QOkay. And on April 14th, 15th

of this year,
where were you physically when you had a conversation with

your father about taxes?

A, I was in Saratoga at my parents' home.
Q. And where were youf parents?
t A, They were in Vero Beach, Florida.
Q. aAnd they were both there, correct?
Al Yes,
0. All right. You had this conversation when you

were in Saratoga and they were in Florida. And did you

contact Mr. Urbelis from Saratoga?

4. Um.

Q. If you recall.

A, No. Actually, the initial conversation that I had
with my father was several days earlier, maybe even -~ it

may have even been the léth. And on that same day I drove
down to Manhattan, I was in the midst of moving, and I

physically went to the RMR Wealth Management office, and I

7 contacted Mr. Urbelis from there.

Q. Okay. And did you consider the payment of taxes

Sth to be an emergency or a significant

on time on April 1
situation that needed to be addressed?
A, Yes.

MISS DUNN: Nothing further, your Honor.
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Thank you.
THE COURT: Mr, McGrath, anything further?
MR. McGRATH: No, your Honor, thank you.
THE COURT: Thank vou. Yéu may step down,.
We'll take a ten-minute recess,
{(Witness Jeffrey Smith excused.)
{Brief recess at 11:50 AM.)
{Court reconvened at 12:00 PM.)
THE COURT: Miss Dunn, any further witnesses?
MISS DUNN: Yes, your Honor. I call David

Wojeski.
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DEFENDANT GEOFFREY R. SMITH AND DEFENDANT LAUREN T.
SMITH HAD ACTUAL INTENT UNDER SECTION 276 OF THE NEW
YORK DEBTOR CREDITOR LAW TO HINDER, DELAY, OR DEFRAUD
EITHER PRESENT OR FUTURE CREDITORS.

A. NO GENUINE ISSUE OF MATERIAL FACT EXISTS AS TO
WHETHER DEFENDANT/INTERVENOR GEOFFREY R. SMITH,
TRUSTEE OF THE DAVID L. AND LYNN A. SMITH
IRREVOCABLE TRUST U/A 8/04/04, DEFENDANT GEOFFREY R.
SMITH AND DEFENDANT LAUREN T. SMITH HAD ACTUAL
INTENT TO DEFRAUD BY CLEAR AND CONVINCING
EVIDENCE. ...ttt vt e v ar s v ra v e s b ea b ene 3

B. THE SMITH TRUST IS AN IRREVOKABLE SPENDTHRIFT TRUST

AND THE PLAINTIFF CANNOT INVADE THE TRUST, MANAGE
THE TRUST OR HAVE ANY PROPERTY RIGHTS IN THE TRUST......... 10

CONCLUSION. ...t O 11




Case 1:10-cv-00457-GLS-CFH Document 704-4  Filed 07/08/14 Page 3 of 16

. TABLE OF AUTHORITIES

Cases

Alhovsky v, Ryan, et al., 658 F.Supp.2d 526, 531 (S.DIN.Y. 2009) ..o 2
Anderson v. Liberty Lobby.Inc., 477 U.S. 242, 248 (1986).....coovviiiiiiiiiiiiiiiiiis e 2
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (U.S. 1986)...cuininiiiiiiiiiiiieei e 2,3
Crook v. Rindskopf, 1887, 105 N.Y. 476, 12 NE. 174, . . i e e 4
Glazer v. Formica Corp., 964 F.2d 149, 154 (2d Cir. 1992)....0.iiiiiiiiiniin i civineiei e viviecaiaaeiaas 3
Hassett v. Goetzmann, 1998, 10 F.Supp.2d 181 ..o e 4
Inre Kovier, 2000, 240 B R. 238 ... ittt e ettt ce e e er it e ettt s raensernreantans 4
In re Sharp Intern. Corp., C.A2Z (N.Y.)2005,403 F3d 43 . i 4
In re Singh, 2010, 434 B R. 208 .. i e e 4
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 585-86 (1986)........cccevivvrinnnnnn 3
Pen Pak Corp. v. LaSalle Nat. Bank of Chicago,

(2 Dept. 1997) 240 A.D.2d 384, 658 N.Y.S.2d 407 ceniiriiiii e 5
Ricci v. DeStefano, 557 U8, 557, 586 (2009 ....cuiiiririt et ere e vt emereaeenor e e e 2
Robeits v, Buckley, 1895, 145 N.Y. 215, 39 N.E. 966... ... iviiiieiiiiiieiniii it ieneneneienaaans 3
Scotto v. Almenas, 143 F3d 105, 114 2d Cir. 1998) ... ceviviiiiiii e e e 2
SEC v. Research Automation Corp., 585 F.2d 31, 33-34 (2d Cir. 1978)...ciiiiiii e, 3
Shultz v. Hoagland, 1881, B3 N Y. 404, ..ottt et e e e raanas 4,6
United States v. An Antique Platter of Gold, 991 E. Supp. 222, 228 (S.D.N.Y. 1997). 0 cvviiiiinnnnnen 3
U.S. v. McCombs, CAZ (NY.) 1994, 30 E3d 310 it e 4
Western World Ins. Co. v. Stack Oil, Inc., 922 F.2d 118, 121 2d Cir. 1990}, ..o ivvvvnviiiiiiiiiinennns 2
Zimmer v. Hays, 1896, 8 A.D. 34,40 N.Y.8.397......... .l e eeearer e eeaaraeereasas 4
Statutes

T T O O A L T T T T T U TP PPRORTO 1,2,3
New York State Civil Practice Laws and Rules §5205....c.ciiiieiiiannnn. U 2,10,11
New York State Estates, Powers and Trusts Law §7-1.5(a)(1).cccriiriiriiiiiiin e 2,10, 11
New York State Estates, Powers and Trusts Law §7-3.1.....coiiiiiiiii e, 2,10, 11
New York State Debtor and Creditor Law §276.....cc.c.covviiiiiiiiiniiiiieiiienineeaans rrrreanas 1,3,4,11
New York Uniform Fraudulent Conveyance Act (UFCAY....uiiiiieiii v eesia e e eceieneae e, 4




Case 1:10-cv-00457-GLS-CFH Document 704-4 Filed 07/08/14 Page 4 of 16

PRELIMINARY STATEMENT

Pursuant to Federal Rules of Civil Procedure 56 now pending before this Court is defendants,
Geoffrey R. Smith, Trustee of the David L. and Lynn A. Smith Irrevocable Trust U/A 8/04/04, Geoffrey
R. Smith and Lauren T. Smith’s motion for summary judgment against the plaintiff, Securities and
Exchange Commission (SEC).

The SEC’s case against the Trust, and its beneficiaries, Geoffrey R. Smith and Lauren T. Smith,
is plead specifically under Section 276 of the New York Debtor and Creditor Law claiming that the Trust,
and its beneficiaries, intentionally engaéed in actual fraud in an attempt to defraud present and future
creditors, including the SEC.

The plaintiff has a very heavy burden to prove by clear and convincing evidence that the Trust,
and its beneficiaries, had actual intent to engage in fraud and, with that intent, did engage in fraudulent
conduct with the intent to defraud creditors, including the SEC. The plaintiff’s second amended
complaint, and the plaintiff’s response to discovery inquiries and testimony set forth in preliminary
hearings by the SEC, have all relied upon conclusory supposition contending that the Trust, and its
beneficiaries, engaged in actual, intentional fraudulent conduct. The SEC has rnot identified a specific
piece of evidence or a specific witness who they claim will prove the defendants’ gzulpability.

The SEC appears to rely upon various favorable rulings in preliminary matters by Magistrates
who granted rulings based upon the substantial likelihood of success standard. The plaintiff’s obligation
in this motion, and at trial, will be clear and convincing evidence of actual intentional fraud based upon
real proof. It is noteworthy and defendants’ request the Court to seriously consider that the plaintiff has
not identified a single expert witness to profer any expert opinions on the validity of the Trust, or its
various transactions.

The record establishes that the defendant Smith Trust is a irrevocable spendthrift trust created

under the laws of the State of New York. The trust is, therefore, not subject to the control or invasion by

the creditors of the creators of the trust.
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" Defendants, Geoffrey R. Smith, Lauren T. Smith and the Smith Trust, now move this Court for
summary judgment dismissing the claims as against the defendants, as there is no genuine issue of
material fact regarding the plaintiff’s claims. The Smith Trust being an irrevocable spendthrift trust under
New York Law EPTL §7-1.5(a)(1) and §7-3.1, and CPLR §5205, is not-subject to control or invasion by
the creditors of David L. Smith or Lynn A. Smith, including the plaintiff, SEC. Defendants, Geoffrey R.
Smith, Lauren T. Smith and the Smith Trust, respectfully submit that no issue of facts remain that
¢stablishes a direct cause of action against them and ask that the case pertaining to them be dismissed.

SUMMARY JUDGMENT STANDARD

Rule 56(¢) of the Federal Rules of Civil Procedure provides that a court shall render summary
judgment when the moving party demonstrates that “there is no genuine issue as to any material fact...”.
Fed. R. Civ. P. 56(¢)(2). Under Rule 56, a “genuine” dispute exists when a rational fact finder,
considering the evidence in the summary judgment record, could find in favor of the non-moving party.

Ricei v. DeStefano, 557 U.S. 557, 586 (2009). A fact is considered “material” if it could affect the

outcome of the case. Anderson v, Liberty Lobby.Inc., 477 U.S. 242, 248 (1986).

The Second Circuit has determined the nonmoving party, in this instance the SEC, cannot “escape
summary judgment by vaguely asserting the existence of some unspecified disputed material facts, or

defeat the motion through mere speculation or conjecture.” Western World Ins. Co. v. Stack Oil, Inc.,

922 F.2d 118, 121 (2d Cir. 1990). The nonmoving party must “go beyond the pleadings and
by...affidavits, or by the ‘depositions, answers to interrogatories, and admissions on file,” designate

‘specific facts showing that there is a genuine issue for trial.”” Celotex Coip. v. Catrett, 477 U.S. 317 324

(U.S. 1986); See also, Alhovékv v. Ryan, et al., 658 F.Supp.2d 526, 531 (S.D.N.Y. 2009) (The
nonmoving party must present “specific facts showing that there is a genuine issue for trial.””) (quoting
Fed. R. Civ. P. 56(c). The party opposing summary judgment “may not rely on conclusory allegations or

unsubstantiated speculation”. Scotto v. Almenas, 143 F.3d 105, 114 (2d Cir. 1998).

Once the moving party has established that there is no genuine issue of material fact, the burden
shifts to the non-moving party to produce evidence showing a genuine issue remains, thus requiring

2
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resolution at trial. (United States v. An Antique Platter of Gold, 991 E. Supp. 222,228 (S.D.N.Y. 1997);

Glazer v. Formica Corp., 964 ¥.2d 149, 154 (2d Cir. 1992). To survive a motion for summary judgment,

the nonmoving party must make an affirmative showing of specific issues sufficient to establish that a

genuine dispute of material fact remains. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S.
574, 585-86 (1986).
ARGUMENT

THE COURT SHOULD GRANT SUMMARY JUDGMENT IN FAVOR OF
DEFENDANT GEOFFREY R, SMITH, TRUSTEE OF THE DAVID L.
AND LYNN A. SMITH IRREVOCABLE TRUST U/A 8/04/04,
DEFENDANT GEOFFREY R. SMITH AND DEFENDANT LAUREN T.
SMITH BECAUSE THE EVIDENCE BEFORE THE COURT IAS NOT
CREATED A GENUINE ISSUE OF MATERIAI, FACT AS TO
WHETHER DEFENDANT GEOFFREY R. SMITH, TRUSTEE OF THE
DAVID L. AND LYNN A, SMITH IRREVOCABLE TRUST U/A 8/04/04,
DEFENDANT GEOFFREY R. SMITH AND DEFENDANT LAUREN T.
SMITH HAD ACTUAL INTENT UNDER SECTION 276 OF THE NEW
YORK DEBTOR CREDITOR LAW TO HINDER, DELAY, OR
DEFRAUD EITHER PRESENT OR FUTURE CREDITORS.

Rule 56(c) mandates summary judgment against a party who fails to establish an element
essential to that party’s case, and on which that party will bear the burden of proof at trial. Fed. R. Civ. P.
56. In such a situation, there can be “no genuine issue as to any material fact,” due to the failure of proof
concerning an essential element of the nonmoving party’s case which renders all other facts immaterial.

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (U.S. 1986). Moreover, the summary judgment analysis is

not altered by the fact that the plaintiff in this case is the Securities and Exchange Commission. See, SEC

v. Research Automation Corp., 585 F.2d 31, 33-34 (2d Cir. 1978). Notably, one of the principal purposes

of the summary judgment rule is to isolate and dispose of factually unsupported claims. Celotex, at 323-

324,

A, NO GENUINE ISSUE OF MATERIAL FACT EXISTS AS TO
WHETHER DEFENDANT GEOFFREY R. SMITH, TRUSTEE OF
THE DAVID L. AND LYNN A. SMITH IRREVOCABLE TRUST
U/A  8/04/04, DEFENDANT GEOIFFREY R. SMITHH AND
DEFENDANT LAUREN T. SMITH HAD ACTUAL INTENT TO
DEFRAUD BY CLEAR AND CONVINCING EVIDENCE.
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The instant action is brought against Geoffrey R. Smith, Trustee of the David L. and Lynn A.
Smith Irrevocable Trust U/A 8/04/04, Geoffiey R. Smith and Lauren T. Smith under §276 of the New
York State Debtor and Creditor Law. The law states:

“BEvery conveyance made and every obligation incurred with actual intent, as

distinguished from intent presumed in law, to hinder, delay, or defraud either present or

future creditors, is fraudulent as to both present and future creditors.”

The Court’s attention is directed to the plaintiff’s obligation to prove ‘actual intent, as

distinguished from intent presumed in law...” The burden of proving actual intent under the New York

Statute is upon the party seeking to set aside the conveyance. In re Sharp Intern. Corp., C.A.2 (N.Y.)

2005, 403 F.3d 43, Hassett v. Gogetzmann, 1998, 10 E.Supp.2d 181. New York Law requires that the

plaintiff prosecuting an action under §276 of fhe Debtor and Creditor Law has the burden of proving
actual intent to defraud on the part of the transferor by clear and convincing evidence, not merely a
preponderance of the evidence. In re Singh, 2010, 434 B.R. 298.

The fraudulent intent of the transferor must be proven. It is not sufficient that the facts are
ambiguous and as consistent with guilt as with innocence and if taken together they are consistent with an

honest intent, the fraud is not established. Shultz v. Hoagland, 1881, 85 N.Y. 464. Sece, also, Roberts v.

Buckley, 1895, 145 N.Y. 215, 39 N.E. 966; Crook v. Rindskopf, 1887, 105 N.Y. 476, 12 N.E. 174;

Zimmer v. Hays, 1896, 8 A.D. 34, 40 N.Y.S. 397.

Under New York Law, for actual fraudulent conveyance, actual intent to defraud must be proven

by clear and convincing evidence. U.S. v. McCombs, C.A.2 (N.Y.) 1994, 30 F.3d 310, on remand 928 I.

Supp. 261. Actual intent to defraud, of the kind required in order to set transfer aside as having been
made with actual intent to hinder, delay or defraud creditors, must be based on fact and cannot rest on
mere suspicion. In re Kovler, 2000, 249 B.R. 238, supplemented 253 B.R. 592, corected 329 B.R. 17.
Under the New York Uniform Fraudulent Conveyance Act (UFCA), the pleader is allowed to rely
on badges of fraud to support his case, i.e. circumstances so commonly associated with fraudulent

transfers that their presence gives rise to an inference of intent. In re Sharp Intern. Corp., C.A.2 (N.Y.)

2005m 403 F.3d 43. In determining whether conveyance was fraudulent, New York courts will consisder

4



Case 1:10-cv-00457-GLS-CFH Document 704-4 Filed 07/08/14 Page 8 of 16

badges of fraud which are circumstances that accompany fraudulent transfers so commonly that their

presence gives rise to an inference of intent. Pen Pak Corp. v. LaSalle Nat. Bank of Chicago, (2 Dept.

1997) 240 A.D.2d 384, 658 N.Y.5.2d 407.

In the present action, the plaintiff has made an attempt to- skirt around the ‘actual intent’ language
of the statute by setting forth proposed badges of fraud to overcome their absolute lack of any clear and
convincing evidence of fraudulent conveyance. The first badge of frand set forth by the plaintiff alleges
. that Geoffrey R. Smith and Lauren T. Smith ‘knew or should have known’ that the true intent of the Trust
was to pay an annuity in the future to David L. Smith and Lynn A. Smith, As set forth in the affidavit of
Geoffrey R. Smith, sworn to on July 2, 2014, he did not know of the annuity. He was told by David L.
Smith and believed the Trust was set up solely for the benefit of himself and his sister, Lauren T. Smith.

Plaintiff’s second badge of fraud alleges that David L. Smith discussed the Trust with Geoffrey
R. Smith around Thanksgiving 2004. Plaintiff’s third badge of fraud alleges the Geoffrey R. Smith
informed Lauren T. Smith of the Trust and thus intent was conveyed. Both of these allegations have well
been established in prior testimony and hearings. How are these badges of fraud?

The facts established during testimony at preliminary proceedings and through discovery are that
Geoffrey R. Smith, on one occasion, read the Trust document when he was advised by his father, David
L. Smith, of the existence of the Trust at or around Thanksgiving in 2004. Ex B Geoffrey R. Smith was
first advised of the existence of an Annuity Agreement subsequent to the Agreement being provided to
the Court by the Trustee and the Trust’s counsel in 2010. ExB

There is no evidence in the record that Lauren T. Smith ever had access to the Trust Indenture or
the Annuity Agreement at any time.

The plaintiff’s assertion that the children of David Smith knew that he was engaging in fraudulent
behavior and were secreting his assets from 2004 to the present, in the form of a Trust, is baseless. The
only facts in the record are that Geoffrey did not know of any actions or law suits against his father, nor

had he discussed the issue with his father prior to the trust establishment. Ex B p528
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Neither Geoffrey R. Smith nor Lauren T. Smith had any knowledge of any alleged wrongdoing or
any potential loss of their parents’ wealth until well into 2010 or 2011. There is no basis for this and
nothing in the record supports this conclusion.

Plaintiff’s statements in their fourth badge of fraud are conclusory and self-serving. Geoffrey R.
Smith and Lauren T. Smith were young adults making their own way in the-world and not relying on
distributions from the Trust which they understood was to be used in the future and not for living expense
and frivolous purchases. The affirmative decisions by Geoffrey R. Smith and Lauren T. Smith to not use
the Trust during the years 2004 — 2010 was not conduct that demonstrated their knowledge that the Trust
was not created for their benefit, but rather demonstrative of their character to be independent and intent
to retain the corpus of the Trust for their later life,

The plaintiff’s allegations that the beneficiaries, Geoffrey R. Smith and Lauren T. Smith,
periodically received financial support, or gifts, from their parents at a time when their parents’ net worth
was approximately $19,000,000.00 is not a demonstration of fraudulent intent. It does not even rise to the
level of an alleged “badge of fraud” as that term is defined, The facts alleged are consistent with honest

intent and therefore insufficient to sustain the plaintiff’s burden under Shultz v. Hoagland, 1881, 83 N.Y.

464 and the cases that follow.

The plaintiff’s fifth alleged badge of fraud is equally without merit. As parents of Geoffrey R.
Smith and Lauren T, Smith it was only a natural and common parental practice for David L. Smith and
Lynn A. Smith to assist their children financially when they were in need, especially in light of the fact
that there were ample parental financial resources with which to do so. Ifthis is a badge of fraud, then all
parents would be wearing one,

Also flawed is the plaintiff’s sixth alleged badge of fraud. Geoffrey R. Smith has admitted that
he knew that David L. Smith was making investment decisions for the Trust and had reviewed Trust
account statements. David L. Smith’s investment decisions for the Trust were sound, prudent and made
money for the Trust. Isn’t that what a person you rely upon to make investments is supposed to do? In
fact, Geoffrey R. Smith invested some of his own money into one of the investment decisions that was

6
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done to benefit the Trust. Lauren T. Smith has never seen the Trust document; did not know that David
L. Smith was making investment decisions for the Trust; and, never saw any Trust account statements.

Plaintiff’s seventh alleged badge of fraud is inconsistent with any fraud perpetrated by Geoffrey
R. Smith. David L. Smith and Lynn A. Smith had consistently paid the taxes for the Trust. The
$95,000.00 distribution taken by Geoffrey R. Smith was merely a reimbursement to David L. Smith and
Lynn A. Smith for the taxes paid by them for the Trust. It does not matter what David L. Smith and Lynn
A. Smith used the money that was given to them to pay their personal income tax. The fact that they paid
personal income tax with the money is irrelevant, as is the fact that monies were transferred directly into
their account. In addition, Geoffrey R. Smith consulted with the Trustee of the Trust at the time of the
transfer consented to the Trustee consented to and approved the distribution.

The plaintiff’s eighth badge of fraud standing alone, as it does here, does not give rise to an
inference of intent necessary to establish fraudulent conveyance.

Plaintiff’s defective ninth badge of fraud alleges that Geoffrey R. Smith and Lauren T. Smith
knew that David L. Smith faced creditors as a result of an action brought by the SEC and others and that
the Court had frozen assets held by David L. Smith and/or Lynn A. Smith. Geoffiey R. Smith and Lauren
T. Smith’s knowledge as alleged is irrelevant and immaterial. Geoffiey R. Smith and Lauren T. Smith
were the beneficiaries of the Trust at the time of the distributions and the distributions were approved by
the then Trustee. As beneficiaries Geoffrey R. Smith and Laﬁren T. Smith’s Trust distributions were
taken within the full, unfettered discretion of the Trustee as specifically provided for under the Trust
instrument. David L. Smith and Lyan A. Smith as annuitant creditors of the Trust had a contractual
relationship with the Trustee. The contractual 1'igf1ts of David L. Smith and Lynn A. Smith were personal
to them. There was absolutely no privity of contract between Geoffrey R. Smith and Lauren T. Smith as
beneficiaries of the Trust and David L. Smith and Lynn A. Smith as annuitant creditors of the Trust.
Others cannot perfect an interest in the contractual rights of David L. Smith and Lynn A. Smith until such
time as the contract rights have been paid. It is only at the time that the payment is made that it becomes
the separate property of the annuitants and subject to their own financial affairs. Until such a time that a

7
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payment occurs, the Trustee holds title to the Trust property. The “substantial liability to creditors’ and
“frozen assets’ are extrancous to any distributions taken by Geoffrey R. Smith and Lauren T. Smith.

The plaintiff’s tenth badge of fraud alleges that Geoffrey R. Smith and Lauren T. Smith knew that
the Trust had been subject to the asset freeze and that substantial effort was undertaken in order to release
the assets of the Trust from the asset freeze. It is submitted that the same argument and reasoning applied
to plaintiff’s defective nixltil badge of fraud be applied here.

Plaiﬁtifi’s faulty cleventh badge of fraud is also without merit. There is no evidence before the
Court that Geoffrey R. Smith had any knowledge of falsity or reckless disregard of the truth when he
testified at the preliminary injunction hearing. To the contrary Geoffrey R. Smith has consistently and
unwaveringly held fast that he had no knowledge of the annuity payments. It is mere speculation by the
plaintiffs that Geoffrey R. Smith’s testimony was false. There is no proof or evidence in this case that it
would benefit Geoffrey R. Smith in any way to petjure himself.

The plaintiff’s twelfth alleged badge of fraud alleges that when the asset freeze was lifted from
the Trust a distribution was provided to Lynn A. Smith, purportedly in exchange for the Lake Property.
The purchase of the Lake Property transaction was approved by the then Trustee within the full,
unfettered discretion of the Trustee as specifically provided for under the Trust instrument. I is of no
meaning or consequence what Lynn A. Smith did with her proceeds from the sale.

Magistrate Homer, in his Decision of July 7, 2010, found, as a matter of law, that “because the
Trust had virtuously no limits on the types of distributions that beneficiaries could request, the money was
properly requested and provided” Dkt. No. 86 at 40.

In making this finding, Magistrate Homer relied upon the transcript as cited in his Decision at
Page 534-535, 560. Magistrate Hbmer’s finding is supported, in addition to the testimony proffered at the
Hearing, is supported by the opinions proffered by David L. Evans, defendants’ expert in the field of
Trusts and New York State Laws applicable thereto. Mr. Evans finds that “distributions under the
income/principle property rights. In brief, the Trustee, in the Trustee’s sole discretion, has an absolute
right to make distributions to the beneficiaries, Geoffrey R. Smith and Lauren T. Smith, at any time in

8
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any amount. In addition, the Trustee, in the Tmstee_’s sole discretion, has an absolute right to terminate
the Trust and distribute the principle and accumulated interest to the beneficiaries. As a matter of Law,
the distributions to the benificiaries to purchase Real Property, to start business, or to cover some of their
living expenses. Dkt 691

The sale of the Lake Property (the Sacandaga home inherited by Lynn A. Smith from her parents)
to the Trust for a fair market value was not a fraudulent cduveyance. Dkt. No. 604 Ex E ; Dkt. No. 626-1

The courts attention is directed to the Affidavit of Geoffrey Smith regarding the sale of the Lake
Property to the Trust Dkt. No. 626 at 15 Para 8-9. and Dkt No. 604. Tt is clearly established that a proper
Market Analysis was obtained to establish the value of the property and fair market value was paid.
There is no evidence in the record or offered by the plaintiff that the transfer was for anything but Fair
Market Value. There is nothing in the record that any fraudulent intent was involved.

Finally, plaintiff’s last alleged badge of fraud alleges fauit that the beneficiaries of the Trust
Geoffrey R; Smith and Lauren T. Smith did not obtain an independent appraisal or valuation of the Lake
Property prior to its sale and continued the benefit and use of the Lake Property. The then Trustee with
full, unfettered discretion as specifically provided for under the Trust instrument determined that the Laké
Property was purchased by the Trust for fair consideration. The purchase of the Lake Property by the
Trust was for the benefit of the beneficiaries as envisioned within the Trust. Because the Trust had no
limits on the types of distributions the beneficiaries could request, the money for the purchase of the Lake
Property was properly requested and provided. Once the request was approved by the then Trustee and
the Lake Property purchased, Géofﬁ'ey R. Smith and Lauren T. Smith were free to use the Lake Property
as they saw fit, including sharing its enjoyment with their parents. It is of no matter or consequence who
the beneficiaries invited to visit or shate in the Trust’s acquired asset of the Lake Property.

For all of the reasons set forth above, the plaintiff has not alleged and cannot establish facts

sufficient to create a question of fact-and summary judgment should be granted to the defendants.
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B. THE SMITH TRUST IS AN IRREVOKABLE SPENDTHRIET TRUST
AND THE PLAINTIFF CANNOT INVADE THE TRUST, MANAGE THE
TRUST OR HAVE ANY PROPERTY RIGHTS IN THE TRUST

New York Law accepts the principle of the creation of a spendthrift trust and the restrictions such
a trust places upon creditors. EPTL §7-1.5(a)(1) and §7-3.1, and CPLR §5205. The Smith Trust is, by its
~ terms, an irrevocable trust. The annuity agreement as part of the trust documents contains spendthrift
trust provisions.

Defendants Expert David L. Evans interpreted the Trust and its provisions in his report. M.
Evans profers the opinion “Under the Trust instrument, separate property rights and interest are created.
These property rights and interest are vested in the beneficiaries. In the present case, the beneficiaries are
Geoffrey Smith and Lauren Smith, Their interest consists of two components. During the ongoing
periodic administration of the Trust, the beneficiaries may receive the income and principal distributions
subject to the Trustee’s unfettered discretion. As specifically provided in the Trust instrument the
income/principal distributions are made within the full discretion of the Trustee to provide for the health,
education, maintenance and support of the beneficiaries dlil‘illg the term of the Trust.” Dkt 691 at 4 para
16

Mr. Evans goes on to profer as Page “4”, Paragraph “17”, “The Trust provides for its continuation
for a finite period of time. The finite period of time is measured by the death of the survivor of David L.
Smith and Lynn A. Smith. The Trustee do’és have the discretionary ability to terminate the Trust before
the end of the measuring lives.”

Mr. Evans goes on to profer as Page “5”, Paragraph “20”, “It is true that the lives of David L.
Smith and Lynn A. Smith constitute the measuring lives upon which the Trust continues its existence.
Upon their passing, the Trust will terminate. This does not create any interest in the Trust for David 1..
Smith or Lyﬁn A. Smith. Their existence serves merely as a measuring device by which the Trust

continues its existence.”

io0
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It is noteworthy that Mr, Evans finds at Page “5”, Paragraph “217, “David L. Smith and Lynn A.
Smith have no property rights iﬁ the assets of the Trust. This is true for either the income or for the
principal of the Trust.”

The Trust, by its terms, is a “Spendthrift Trust”. Dkt No. 691 at 8, Paragraph “33”.

Pursuant to Paragraph “5” of the Asset Purchase Agreement, the transferors (David L. Smith and
Lynn A. Smith) shall not be able to assign, pledge, hypothecate, mortgage, or otherwise allow their
annuity interest to be subject to attachment, execution, judgment, garnishment, anticipation or other
dispensation or impairment. Such anti-alienation clauses merely acknowledge that David L. Smith and
Lynn A. Smith (Smiths) contractual rights are personal to them. Others (including the SEC) cannot
perfect an interest in their contract rights.

Mr. Evans, at Paragraph “33”, goes on to state “Up until the contract rights have been paid
(annuity payment actually made), such a provision permits a trustee to avoid interference in frust
operations and the trustee’s administration of trust assets by other creditors, assignees, or others who
might have an interest in the affairs of David L. Smith and Lynn A. Smith.” Dkt No. 691 at 8, i’aragraph
“337.

Pursuant to the spendthrift provisions of the Trust, the SEC, as a creditor of David L.. Smith
and/or Lynn A. Smith, have no claim to or right to interfere with the assets of the Trust until such time as
the Trustee makes actuél payments to an annuitant.

The plaintiff having failed to disclose any experts, is bound by the opinions set forth above,

CONCLUSION

For the foregoing reasons the Court should grant summary judgment to the defendants herein
upon the grounds (a) that the plaintiff’s complaint and the record fail to establish any fraudulent transfers
per New York Debtor Creditor Law §276 on behalf of the Smith Trust or either of its beneficiaries, and,
(b) that the Smith Trust being an irrevocable spendthrift trust under New York Law EPTL §7-1.5(a)(1)
and §7-3.1, and CPLR §5205, is not subject to control or invasion by the creditors of David L. Smith or
Lynn A. Smith, including the plaintiff, SEC.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,
VS.
McGINN, SMITH & CO., INC,, Case No.: 1:10—CV;457
McGINN, SMITH ADVISORS, LLC, (GLS/DRH)

McGINN, SMITH CAPITAL HOLDINGS CORP.,
"FIRST ADVISORY INCOME NOTES, LLC,
FIRST EXCELSIOR INCOME NOTES, LLC,
FIRST INDEPENDENT INCOME NOTES, LLC,
THIRD ALBANY INCOME NOTES, LLC,
TIMOTHY M. McGINN, DAVID L. SMITH,
LYNN A. SMITH, GEOFFREY R. SMITH, Trustee
of the David L. and Lynn A. Smith Irrevocable Trust
U/A 8/04/04, GEOFFREY R. SMITH, LAUREN
T. SMITH, and NANCY McGINN,

Defendants,
LYNN A. SMITH and NANCY McGINN,
Relief Defendants, and

GEOFFREY R. SMITH, Trustee of the David L.
and Lynn A. Smith Irrevocable Trust U/A 8/04/04,

Intervenor.

DEFENDANTS, GEOFFREY R. SMITH, TRUSTEE OF THE DAVID L, AND
LYNN A. SMITH IRREVOCABLE TRUST U/A 8/04/04, GEOFFREY R. SMITH,
AND LAUREN T. SMITH, PURSUANT TO LOCAL RULE 7.1(A)(3)

STATEMENT OF MATERIAL FACTS:

1. Geoffrey R. Smith and Lauren T. Smith are the children of David L. Smith

and Lynn A, Smith. Exhibit “B” P. 502-519.

{WD036541.1}
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2. The David L. and Lynn A. Smith Irreovocable Trust U/A 8/04/04 is an
irrevocable trust created by David L. Smith and Lynn A. Smith for the benefit of their |
children, Geoffrey R. Smith and Lauren T. Smith. Dkt. No. 691 at 3 and Exhibit “C”.

3. The Trust was originally funded from bank stock in the stock account
owned by Lynn A, Smith in the early 1990°’s. Dkt. No. 86 at 11 (T 311-12, 388, 391-92)

4. The bank stock utilized to fund the Trust remained untouched for 14 years
in Lynn A. Smith’s stock account. Dkt. No. 86 at 38

5. The stock investment into the 'Trust represents untainted funds easily
identifiable and severable from the stock account as a whole. Dkt. No. 86 at 38

6. The Trust was neither created from, nor in possession of, ill gotten funds,
Dkt. No. 86 at 38-39 |

7. During its existence David L. Smith did not exercise authority over the
Trust and acted only as an advisor and broker. Dkt. No. 86 at 39-40

8. David L. Smith is not a beneficial owner of the Trust. Dkt. No. 86 at 41

9. The Trust has no limits on the type of distributions the beneficiaries,
Geoffrey R. Smith or Lauren T. Smith, can request or receive from the Trust corpus.
Dkt. No. 691 at 3, Exhibit “C”

10.  On July 22, 2010, the Trust purchased real property in Broad.albin, New
York located on the banks of the Great Sacandaga Lake for $600,000.00. Dkt. No. 626-1
at 1-9

11.  Prior to the purchase of the real property in Broadalbin, New York, the
Trust obtained a property profile and market analysis from Leah Slocum to determine the

proper market value. Dkt, No. 604, Exhibit “E”, Dkt. No. 626-1

{WD036541.1} ) 2
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12. In November of 2004, Geoffrey R, Smi’{h was advised by his father, David
L. Smith, that a Trust had been created for the benefit of Geoffrey R. Smith and his sister,
Lauren T. Smith, by his parents. Exhibit “B” P, 505

13, That at the time that Geoffrey R. Smith was advised of the existence of the
Trust in November of 2004, he briefly reviewed the Trust Indenture. Exhibit “B” P. 505

14.  In approximately November of 2004, Lauren T. Slmith was verbally
advised of the existence of a Trust created by her parents, David L. and Lynn A, Smith.
Exhibit “B” P. 506

15.  Geoffrey R. Smith learned of an alleged Annuity Agreement associated
with the Trust in 2010, Exhibit “H”

16.  Geoffrey R. Smith did not have any knowledge of any claims or lawsuits
against his father, David L. Smith, prior to the establishment of the Trust. Exhibit “B” P.
528,

17.  Geoffrey R. Smith did not have any discussions with his father, David L.
Smith, or his mother, Lynn A. Smith, regarding the establishment of the Trust prior to its
creation. Exhibit “B” P. 528.

18.  Defendants, Geoffrey R, Smith, Lauren T. Smith and the Smith Trust
noticed David L. Evans, Esq. as an expert regarding Trusts and New York State Law
pertaining to Trusts. Dkt No. 691.

19.  David L. Evans, Esq. profers the expert opinion that the Trusteé, and the
Trustee alone, in his discretion, may terminate the Trust at any time. Dkt. No. 691 at 3,

Paragraph “9”.

{WD036541.1} 3
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20.  David L. Evans, Esq. profers the opinion that “Under New York State
Law, an irrevocable trust such as the trust is recognized as a Sepai’até and distinct entity.
The Trustee holds the property for the benefit of other designated in the Trust instrument.
Under New York Law, a Trustee holds title to the property. No other party holds legal
title to the Trust property.” Dkt. No. 691 at 4, Paragraph “14”.

21.  David L. Evans, Esq. profers the opinion “Under the Trust instrument,
separate property rights and interests are created. These property rights and interest are
vested in the beneficiaries. In the preéent case, the beneficiaries are Geoffrey R. Smith
and Lauren T. Smith.” Dkt. No. 691 at 4, Paragraph “16”.

22.  David L. Evans, Esq. profers the opinion that “As specifically provided in
the Trust instrument these incomes/principal distributions are made within the full
discretion of the‘Trustee to provide for the health, education, maintenance and support of
the beneificiaries during the term of the trust” Dkt. No. 691 at 4, Paragraph *16”.

23.  David L. Evans, Esq. profers the opinion that “The Trust provides for its
continuation for a finite petiod of time. The finite period of time is measured by the
death of the survivor of David L. Smith and Lynn A. Smith. The Trustee does have the
discretionary ability to terminate the Trust before the end of the measuring lives.” Dk.
No. 691 at 4/5, Paragraph “17”.

| 24, David L. Evans, Esq. profers the opinion that “It is true that the lives of
David L. Smith and Lynn A. Smith constitute the measuring lives upon which the Trust
continues its existence. Upon their passing, the Trust will terminate. This does not create
any interest in the Trust for David L. Smith or Lynn A, Smith.” Dkt. No. 691 at 5,

Paragraph “20”.

{WD036541.1} 4
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25. David L. Evans profers the opinion that “David L. Smith and Lynn A.
Smith have no property rights in the assets of the Trust. This is true for either the income
or for the principle of the Trust” Dkt. No. 691 at 5, Paragraph “21”.

26.  David L. Evans profers the opinion that “David L. Smith and Lynn A.
Smith are sellers. The benefit of the bargain is that they become annuitant-creditors of
the Trust. As annuitant-creditors of the Trust, they have no collateral interest in the
assets of the Trust, nor do they have the power of manage the Trust or control the Trust in
any manner.” Dkt. No. 691 at 6, Paragraph “23”.

27.  David L. Evans, Esq. profers the opinion that “Paragraph 5 (Private
Annuity Contract) expressly provides that the transferors shall not be able to assign,
pledge, hypothecate, mortgage or otherwise allow their annuity inferest to be subject to
attachment, execution, judgment, garnishment, anticipation or other dispensation or
impairment. Such anti-alienation causes merely acknowledge that David L. Smith’s and
Lynn A. Smith’s contractual rights are personal to them. Others cannot perfect an
interest in their contract right.” Dkt. No. 691 at 8, Paragraph “33”.

Dated: Albany, New York

July 3, 2014

Respectfully submitted,
Linnan & Fallon, LLP
By  /s/James D. Linnan
James D. Linnan (Bar Roll# 102058)
Attorneys for Geoffrey R. Smith,
Trustee of the David L. and Lynn A.
Smith Irrevocable Trust U/A 8/04/04,
Geoffrey - R. Smith and Lauren T.
Smith
61 Columbia Street
Albany, N.Y. 12210
518-449-5400

jdlinnan{@linnan-fallon.com
www.linnan-fallon.com
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TO:

David Stoelting

Securities and Exchange Commission
Attorney for Plaintiff

3 World Financial Center, Room 400
New York, NY 10281
stoeltingd@@sec.gov

Kevin McGrath

Securities and Exchange Commission
Attorney for Plaintiff

3 World Financial Center, Room 400
New York, NY 10281
megrathk{@sec.gov

James D. Featherstonhaugh, Esq.
Featherstonhaugh, Wiley & Clyne LLP
Attorneys for Defendant/Relief
Defendant, Lynn A. Smith

99 Pine Street, Suite 207

Albany, NY 12207

idf@fwe-law.com

William J. Dreyer

Dreyer Boyajian LLP
Attorneys for David L. Smith
75 Columbia Place

Albany, New York 12207

E. Stewart Jones, Jr.

E. Stewart Jones Law Firm
Attorneys for Timothy M. McGinn
28 Second Street

Troy, New York 12181
esjones(@esilaw.com

Nancy McGinn

29 Port Huron Drive
Schenectady, NY 12309
nemcginn@yahoo.com
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William Brown, Esq.

Phillips Lytle LLLP

Atforneys for Receiver

One Canalside

125 Main Street

Buffalo New York 14203-2887
WBrown{@phillipslytle.com
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